
 

An equal opportunity employer 
600 Fourth Avenue, Floor 2 | PO Box 34025, Seattle | Washington  98124-4025 

Phone (206) 684-8806      Fax (206) 684-8587      TTY 711 
Email teresa.mosqueda@seattle.gov 

Date:  January 30, 2019 

To:  Council Member Teresa Mosqueda 

From:  Michael Maddux, Legislative Assistant 

Subject: Impact of SHB 2382 and Freeman v. State on ability for disposal of surplus 

properties with gas-tax funds for below-market value 

 

 

Below is an analysis of SHB 2382, and the implications of Freeman v. State on sale of properties 

with gas-tax funds as part of the original purchase, and the interplay with Resolution 31837: 

 

I. The Ryu Legislation (SHB 2382) 

 

City of Seattle supported this legislation in a move to create new opportunities to better utilize 

surplus and underutilized properties for the purposes of production of affordable housing. As 

passed, this would include disposition of certain properties that were required to be sold for “Fair 

Market Value” (FMV) at a lower rate, as low as $0 (much like what was allowed/required of 

Sound Transit as part of the ST3 legislation). This is important to reduce the cost of land 

associated with property transfers to affordable housing developers, or with other covenants that 

impact the ability to produce more affordable homes for low-income families.  

 

II. Freeman v. State of Washington  

 

In 2013, the Supreme Court considered a change-of-use issue with respect to gas tax revenue, 

state highways, and light rail across I-90. Freeman v. State, 178 Wn.2d 387 309 P.3d 437 (2013) 

held, inter alia, that if a highway is deemed to be “no longer required,” then, so long as the 

Motor Vehicle Fund (MVF) were repaid, the lanes could be used for a non-highway purpose (in 

this instance, light rail).  

 

Specifically, the Court held that the funding that required replenishment was solely that which 

was used to construct the highway: 

 

The appellants contend, however, that even if WSDOT could lease the 

center lanes, the MVF is not property reimbursed through the lease. 

Specifically, the appellants argue the appraisal failed to include 

maintenance and replacement costs. The appellants do not cite authority 

demonstrating the valuation method applied was improper, or provide 

evidence to support their claim that millions of MVF dollars were spent on 

maintenance…Because article II, section 40 concerns only “[a]ll fees 

collected by the State of Washington,” WSDOT need only provide 

consideration for the cost to the MVF for constructing the center 

lanes to comply with the Constitution. Thus, article II, section 40 is not 

violated. 



Memo re Below FMV Dispositions of Properties with Gas Tax Dollars in Them 

Page 2 of 5 

 
 

 

Freeman at 397 (emphasis added)
1
 

 

This concept naturally would extend to parcels purchased with gas tax funds as staging areas, 

such as the Megablock. This would comport with the Attorney General Office Opinion cited in 

Freeman, wherein “the AGO opined that the purchaser would need only to provide necessary 

consideration to prevent an unlawful diversion of motor vehicle funds, and that such 

consideration need not be monetary or precisely equivalent to the fair market value.” Id. At 397 

(citing 1975 Letter Op. Att’y Gen. No. 62, at 3, 1975 WL 165801, at *3). 

 

The appellants also disputed who can determine whether lands are presently needed. They 

attempted to rely on Sperline v. Rosellini, 64 Wn.2d 605, 392 P.2d 1009 (1964), to which the 

Court noted the issue was not about who makes the determination, but simply that it must be 

made before the conveyance of real property. Essentially, the Court found that so long as the 

determination of “not presently required” is made prior to disposition, either through a clearly 

defined statutory process, or implied discretionary powers granted to a department director 

pursuant to State ex rel. Agee v. Superior Court, 588 Wn.2d 838, 839, 365 P.2d 16 (1961)), then 

a transfer may be constitutional.  

 

There is a separate question as to whether interest on the original investment need be considered 

with repayment of any gas tax funds. I have not been provided with any cases that raise this 

issue, but the facts of Freeman suggest that there is not an interest requirement for gas tax funds 

in sites that are deemed “no longer necessary” when other express authority allows for a 

disposition for other use without requiring full market value disposition. In Freeman, the 

agreement between Sound Transit and WSDOT including Sound Transit paying “the State’s 14.2 

percent share of the cost of the center roadway improvements…” Freeman at 392. Notably, this 

wasn’t 14.2 percent of the value of the property, rather the original cost of construction of the 

roadway. Further, it wasn’t 14.2 percent plus interest, just the cost itself (the federal government 

picked up the rest of the cost, and agreed to waive any repayment).  

 

III. The interplay between Freeman, SHB 2382, and Resolution 31837  

 

This question has been raised as a result of the Mercer Mega Block, and the anticipated RFPs to 

dispose of these parcels. The Excess Property Description report of October 11, 2017, states that 

“State Law requires government organizations to receive fair market value for the disposal of 

surplus property,” among other assertions. This is essentially a repeat of similar statements made 

in a September 8, 2017, memo from Ben Noble and Steven Shain.  

 

Since these were submitted, state law has changed expressly allowing for the below-market-

value disposition of properties for affordable housing purposes. Because there are motor vehicle 

fund dollars in the subject parcels, Freeman does require that those funds be repaid. Based on an 

                                                           
1
 My understanding is the original cost was determined through a calculation of the initial investment, plus inflation,  

minus depreciation. The Court did not wade into whether that was necessary, rather simply stated the dollar-for-

dollar MVF investment must be repaid. The City could, out of an abundance of caution, opt to identify the initial 

MVF investment, and adjust those dollars for inflation using CPI. For a $6 million investment, for instance, in 2002, 

the total value in 2018 dollars would be roughly $8.4 million. 
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analysis of Freeman¸ those funds need only be repaid on a dollar-for-dollar basis. Absent case 

law that suggests an interest requirement, my belief is that it is dollar-for-dollar on the actual gas 

tax investment
2
.  

 

What that investment is currently is unknown. On October 4, 2018, Central Staff submitted a 

question regarding the total gas-tax investment in the property to CBO and SDOT. On October 

11, 2018, CBO responded as follows: 

 

The initial funding sources for the “Megablock” are as follows: 

 

 30% Commercial Parking Tax 

 12% gas tax 

 58% unrestricted funds   

 

The funding source for the Copiers Northwest property (which is included in 

the Megablock RFP) is 100% gas tax.   

 

We don’t currently know the initial amounts for these properties.   

 

Our understanding is that the gain on restricted funds must be used for the 

same purposes as the purchasing fund; therefore, the obligation should be 

expressed as a percentage of the sale amount. 

 

Question 69, Budget Questions to SDOT (accessed 10/18/2018) 

 

I disagree with this analysis. Both Freeman and the AGO opinion are clear that the MVF must be 

replenished when a property is disposed that has MVF funds in the property, but there is nothing 

that I see that suggests any gain must also go into the MVF.  

 

With SHB 2382 providing additional express authority for below-market transfers of public 

property for affordable housing purposes, and Resolution 31837 authorizing 80% of proceeds 

from any city-owned parcel disposition to affordable housing development and pre-development 

costs through the EDI fund, any final disposition of MMB could include in final ordinance 

investment of net-proceeds into affordable housing, so long as the MVF is fully repaid.  

 

With all of the above considerations, it is my belief that disposition net proceeds from the Mercer 

Megablock, whether from a lease or sale, could be distributed as follows: 

                                                           
2
 The two cases that I’ve been pointed to do not appear to be on point. Dean v. Lehman, 143 Wash.2d 12, 35, 18 

P.3d 523, 536 (2001) affirms the concept that “interest follows the principal,” relying heavily on Schneider v. 

California Dep’t of Corr., 151 F.3d 1194, 1199 (9
th

 Cir., 1998; quoting Webb’s Fabulous Pharmacies, Inc. v. 

Beckwith, 449 U.S. 155, 101 S.Ct. 446, 66 L.Ed.2d 358 (1980)). Dean, as well as the cases it relies on, all involve 

individuals who deposit or otherwise have money held in an account created and/or controlled by a government 

entity, and whether interest earned on funds stored in said accounts can be used for a general government purpose 

(they cannot). In Freeman, there is nothing in the record to suggest that there was any consideration for interest in 

this intergovernmental deal, and with the Court upholding the transfer, at cost, without consideration for interest or 

gain, I would posit that, legally, there is requirement that “interest” or “gain” be paid as part of any below-market 

property transfer as authorized by 2382 and subsequent actions by the city. 
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 Repayment of Mercer Corridor outstanding costs borrowed against the site 

 Repayment of $4.5 million inter-fund loan against the site 

 Any remaining funds to produce affordable housing 

 

IV. A Potential “Safety-Valve” 

 

Information not included in Freeman includes the actual scheme that led to the valuation of the 

property. My understanding is that the actual agreement between Sound Transit and WSDOT 

valued the lanes at the original investment, plus inflation, with a reduction for depreciation. 

While some may use this information to suggest some consideration for gain with any 

disposition, and that gain required to also reimburse the MVF, this runs counter to the plain 

language used in Freeman. As noted above, the Court specifically stated that the only repayment 

necessary to the MVF was for actual MVF funds used to construct the center lanes. Dicta 

regarding the valuation of the property is more likely referencing the air-right lease cost that was 

part of the agreement between Sound Transit and WSDOT.  

 

To the extent the City wanted to put a “safety-valve” policy for sales of SDOT properties with 

MVF funds in them, a reasonable approach would be to consider the original investment plus 

inflation. Alternatively, the City could limit reimbursement to original investment, and hold 

aside any inflationary amount to prevent any adverse judgment from impacting the general fund.  

 

Further, based on the plain language in Freeman and other cases associated with how gas-tax 

dollars may be spent, repayment of the inter-fund loan for the Mercer Corridor can and should be 

considered as payment toward the gas-tax investment in the parcel, since those dollars were used 

for a “road or highway purpose.” Accordingly, as applied specifically to Mercer Mega Block, 

any net-revenue, after repayment of interfund loans, could, under the City’s disposition policies, 

SHB 2382, and in consideration of Freeman, be invested in affordable housing and the EDI fund.  

 

There are arguments that some funds, whether from MMB or other similarly situated parcels 

(that are non-City Light or SPU parcels), should be invested in projects other than affordable 

housing or equitable development capital projects. This was contemplated within the disposition 

policies adopted by Council, allowing for net proceeds to be used for non-housing purposes if 

authorized by Council.  

 

This is an important component not only for MMB, but also the precedent that any disposition, 

and subsequent use of funds, sets for the city. For instance, if the city were to follow a path of 

gain following the investment, and shield itself behind an inaccurate reading of Freeman, that 

could have adverse impacts on the ability for the disposition policies to be especially useful for 

other restricted-fund surplus property. Anything beyond original investment or, at most, original 

investment plus inflation, for repayment to restricted funds under the disposition policies is 

strictly a policy question. 
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V. An RFP outline to consider for future projects  

 

The current MMB RFP sets a number of units that should be the minimum goal for the developer 

who takes on the project. I would posit that this puts too much of an onus on the city, and creates 

a situation where potential bidders will focus on that number.  

 

Instead, I believe a process that explicitly allows for below-market value transfer to the bid that 

includes the most units for households at 60% and 80%, including family-size units; an open 

public-space component; and child care and health clinic facilities on the first one to two floors, 

is the project that is most likely to win the bid. 

 

Something similar was done for Northgate TOD, where price consideration was not part of the 

priorities. However, after all was said and done, price became a primary driver for what 

eventually led to the cancellation of the RFP.  

 

Here, since we are moving forward with explicit disposition policies that adopt 2382, I believe 

we are better situation for city-owned parcels – even ones with gas tax dollars – to go below 

market value (even significantly below) in exchange for as many affordable units as possible 

produced by a private developer with private capital. Using the initial allowance for below-

market value transfers, adding in MFTE as an incentive for the 80% units, and on-site MHA 

performance for 60% units in this type of situation, I believe that there is opportunity to create 

mixed-income projects that include 50-year rent-restricted requirements for a significant chunk – 

potentially up to 50% (maybe more) - of the total units created.  

 

VI. Conclusion  

 

The Mercer Megablock does not represent an ideal location for fully affordable social housing. 

Had the RFP guidelines been considered following 2382, I believe an RFP could have been 

crafted in a way that produces more affordable units for 60-80% AMI households, but Res. 

31837 provides an opportunity to create potentially more affordable units, and be able to hit 

income levels in the 0-30% AMI range that are unlikely to be part of a mixed-income RFP on 

surplus properties.  

 

Moving forward, 2382 and 31837 provide a framework and an opportunity for more creative 

RFPs, working with for-profit developers to produce affordable homes for 60-80% AMI 

households, freeing up resources that can be invested in 0-30% housing production.  

 

As I’ve noted before, where restricted funds are in a site, Freeman suggests they need repayment 

for the amount invested, but not any gain realized since the original investment. There does not 

appear to be any case law on point with the specific question beyond Freeman, which would lean 

heavily that the initial investment, dollar for dollar, is what is required for transfers of properties 

with restricted-fund investment.  

 

### 

 

 


